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Sovereignty — Some critical Remarks on the Genealogy of Governance

Marcel Senn'!

The Problem of Sovereignty in Focus

In sociology, legal behaviour refers to variations in the meth-
ods and the degree of governmental control of any individual
conduct. Therefore we ought to ask how governmental control
can be authorised to manipulate and prejudice individual be-
haviour. And in this way we could transfer the sociological di-
mension of our question into a statement of law. In legal think-
ing, however, the answer to this question seems, at first sight,
as simple as can be: any governmental control is authorised by
sovereignty. But what evidence is there? The concept behind
the magic word “sovereignty” is rather complex and difficult,
and the fact that we use it — perhaps too easily — demonstrates
only that simplicity is methodologically often more of a rhetori-
cal deception than a logical conception.

Sovereignty — from the medieval Latin word “superanus”
(Steinberger 2000, 500-21; Klippel 1990, 99-103; Miethke
1999, Col. 2068-2071) - is historically based on an arbitrary
introduction by Jean Bodin (Senn 2007, 230f) in the late 16th
century, to establish a mere “inward” power (Lowe 2008) of
monarchy. I think, that the Bodinian notion is closer to medi-
eval tradition than to a modern understanding of secularisa-
tion, as the general scientific opinion suggests. From Bodin, it
was adopted and developed by the Law of Nations from the
17th to the 19th century to become a subtle and qualified “out-
ward” notion in international relations between states with the
specific meaning of independence, as states usually used to act
- and still do so - on reliance and reciprocity.

Hence it is hardly surprising that Vaughan Lowe’s analysis of
the notion in the broad discussion to redefine ,sovereignty® in
the context of international law, emphasises the radical uncer-
tainty of the ambiguous word “sovereignty” (Lowe 2008, 81).
He therefore defines sovereignty as a signifier rather than a le-
gal norm, a principle or an institution of law — a signifier that is
comparable to the notion “equity”, which has served and still
serves to frame an inquiry about right and wrong of legal norms
in relation to their social factors; and likewise, sovereignty is to
indicate the search for self-determination of states in a discus-
sion about their independence in interactions on the level of
international law (Lowe 2008, 77, 81, 83).

The effort undertaken to redefine sovereignty during the last
two decades is — as I see it — the result of shortcomings in the
outward-conception of governmental self-determination. In the
United States, for instance, the discussion has been intensified
by questions on incorporating the international common law
of economics into the US law system (Jackson 1998; Rahimi-
Laridjani 2000), or by the discussion about the privatisation
of former functions of the state (Brown/Rockman 2006, Mac-
Cormick 1995), in particular as an “outsourcing patriotism”
during the Iraq War (Kennedy/Jensen 2006), or merely about
some common nationalistic resentment (Franck 2000), while in
Germany the discussion focused on the relationship between
Germany as a sovereign nation and a member of the European
Union (Besson 2004; Oeter 1995; Hillgruber 2002; Bécken-
forde 1999) - even with some forceful nationalistic statements
(Seiler 2005; Haak 2007; Lubbe 1994; Méder 2007) - and
whether the European Union should become a state in itself
(Bleckmann 1997; Lewicki 2006; Cuchillo 2006; Grussmann
1993; Weber-Fas 2000). In the context of globalisation, another
main theme of a more philosophical or political approach in Eu-
rope and the United States is the rapport between democracy
and human rights on the one hand and national sovereignty on
the other hand (Howse 2008; Weinert 2007; Walker/Spencer
20006; Jennings 2002; Salazar/Stough 2006; Petersmann 2008;
Alonso/Segador 2006; Bentzien 2007; Roth 2008).

As a result, the concept of sovereignty in its philosophical,
economic and political dimension still poses a challenge of great
impact, demanding an analysis of this concepts history.

Historical Background: Bodin's Sovereignty
The 1576 Bodinian definition of sovereignty was developed
with regard to the social and political circumstances of that pe-
riod. I quote from the first book of the Republic (Bodin [1576]
1955):
SOVEREIGNTY is that absolute and perpetual power vested in
a commonwealth which in Latin is termed majestas [...]. And [...]
the principal mark of sovereign majesty and absolute power is the
right to impose laws generally on all subjects regardless of their con-
sent [...] (chapter VIII).

I Prof. Dr. jur. Marcel Senn is professor for History of Law, Contemporary History of Law and Philosophy of Law at the University of Zurich, Switzer-
land. His research interests concentrate on aspects of cultural legal history (“Kulturgeschichte des Rechts”) and philosophy of law.
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The reason for this is, as Bodin says, that the sovereign gov-
erns his state well when he is above the law and set apart from
the subjects he rules over. The independence of majesty signi-
fies godlike autonomy, as the law is

the work of the prince, and the prince [is] the image of God, it follows

of necessity that the law of the prince should be modelled on the law

of God (chapter VIII).

Furthermore, Bodin defines the commonwealth with refer-
ence to the model of the family as to be the origin of the com-
monwealth. Its principal constituent and domestic authority is
comparable with sovereign authority:

Before such things as cities and citizens, or any form of common-

wealth whatsoever, were known among men, each head of a family

was sovereign in his household, having power of life and death over

his wife and children (chapter VI).

And in Chapter II he compares the family with

the model of right order in the commonwealth, [...] so all will be
well with the commonwealth when families are properly regulated
(chapter II).

From these quotations it is quite evident that sovereignty
is a synonym for “majesty” for two reasons: firstly, there is the
Christian idea of an omnipotent God; secondly, this idea has
been bound to the legal figure of the paterfamilias, an anthropo-
logical topos of the sovereign husband dominating his family.
The last reason had been a typical idea since Renaissance politi-
cal thinking. Altogether, these two elements constitute the pat-
tern of sole reign on power. Consequently, the Bodinian notion
gives a behavioural guideline to the monarch, that his potestas is
still derived from God's omnipotence, and this therefore legiti-
mates him to rule and govern the subjects — noble or common
— in his kingdom. The original conception clearly differs from
amodern sociological understanding of sovereignty as a secular,
independent and gender-neutral power referring to a supreme
authority within a territory (Philpott 2009), which is derived by
constitutional law.

The Bodinian understanding has then been transferred to
the international relationship between states, for instance, by
Francisco Suarez® apologia of the Catholic faith against the king
of England and his Anglican church in 1613. Suarez says that
sovereignty makes every king on earth absolutely independent
against another king, so that there are as many sovereign king-
doms as there are kings; however, that there is just one real
sovereign leader of the Church, that is the Pope of Rome (Senn/
Thier 2005, No. 10). This argumentation embraces a modern
view of the temporal power of kings combined with a traditional
view of ecclesiastical affairs. For medieval political institutions
and organisations do not correspond to the notion of the state
as it has been used since the 17th century. Likewise, neither
monarchs nor popes were considered to be sovereigns in a mod-
ern sense; they felt they were still naturally bound by the will of
God and his divine laws and that the outcome of this commit-
ment would be the welfare of all (Steinberger 2000, 502).

The first to come up with a theoretical understanding of an
absolute sovereignty in the modern sense, and thereby breaking

with the self-conception of Christianity as a holy world, was
Thomas Hobbes between 1642 and 1651 in his writings De
cive, de Corpore and Leviathan. His naturalistic notion of sover-
eignty as pure power of the strongest referred to his nominalis-
tic theory of recognition, that there was no truth or objectivity
but mere words representing the will of any authority (Senn/
Gschwend 2004, 40, 271).

This fundamental change of the concept of sovereignty was
mainly caused by five events: 1. The particularisation of the
Holy Roman Empire by the Great Western Schism in the 14th
century, enforced by the confessionalism of the 16th and 17th
century, and several steps taken to reach the 1648 peace treaty
in Europe; 2. The development of political theories between the
Schism and the peace treaty, for instance, by the legists such as
Bartolus and Baldus, and Niccolo Machiavelli‘s approach to po-
litical realism, then followed by Bodin's treatise on the republic;
3. The experience of early colonisation with, for instance, the
regulation by the Treaty of Tordesillas in 1494, as well as by sev-
eral processes of separation, such as England’s separation from
the pope’s overlordship in 1366, followed by the split from the
Catholic Church by Henry VIII in 1534, or the Netherlands’
split from the empire and Catholicism in 1579; 4. The new
understanding of creation by laws of nature instead of by God's
will. The understanding of the laws of nature, however, was
more physical or mechanical than we would understand them
nowadays. The concept of a modern state (in the understand-
ing of the 17 century) was therefore expressed by the image
of a precise, well functioning order of mechanical harmony like
a clockwork or, according to another coeval development of the
modern theory of law, by the recognition that the human body
functions as a cohesive system (Senn 2008); 5. In the end, the
1789 French Revolution unleashed the basic idea that a nation
is founded on nothing but its own will.

The 19th century theory of legal positivism based the
concept of sovereignty on the assumption that all states were
driven exclusively by Realpolitik, rather than by the idea of
a sovereignty derived from Christian theological politics. In
fact, the new conception of sovereignty was the direct oppo-
site of its medieval ancestor. Hence sovereignty appears as one
of the great problems in developing a new global society of
states in international law. The sovereignty of states is thus
usually opposed to the construction of a law-based universal
society and institution, such as the League of Nations in 1919
or the United Nations in 1945. Both institutions were the
results of the experience of the two world wars. National sov-
ereignty therefore seems to reject any idea of cosmopolitan
state welfare.

Lowe's above-mentioned analysis — that the old notion of
sovereignty is only a signifier of radical uncertainty, and there-
fore of no relevance for a modern understanding of an “inward”
public authority, and in particular of governmental law in state
— is not surprising (Senn 2007, 84). Consequently there is no
longer a need for an actual guide to behaviour. We now live in
“modern” societies based on individuality and economic wel-
fare. Although I am not saying that there will not always be
some political diehards who are attracted to the concept of the
sovereignty of the pater familias.
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The Topicality of the Concept of Sovereignty

Let us trace back the question of whether the idea of the
independence of states — the “outward” aspect of sovereignty
—is still of use nowadays, and if so, whether it can be combined
with the “inward” aspect of a completely modern understand-
ing of the concept of sovereignty. If we just focus on a concrete
problem, for instance, environmental protection, we recognise
that a solution to the problem cannot depend on national ter-
ritorial boundaries. All authors agree that such problems neces-
sarily have to be solved by a trans-national institution (Jackson
2008; Cuchillo 2006; Haedrich 2000; Odendahl 1998).

The main problem, however, is the reconciliation of the
rights of individual subjects, the national-state’s sovereignty
and the international order (I omit the factor of “new players
in international relations” such as NGOs, national liberation
movements etc. as dealt with by Suy 2002). There seems to
be a kind of a broader consensus regarding this problem in
recent publications, which state that a pragmatic understand-
ing of such problems contains a dialectical aspect (Mallard/
Paradeise 2009; Paulus 2008; Howse 2008; Howse/Niko-
laidis, 2008; Petersmann 2008; Reisman 1990; Roth 2008;
Sassen 2008; Stemplowski 2006; Goodman/Jinks 2003; Mac-
Cormick 1993; Saroshi 2005; Murswiek 1996; Zaum 2007,
Kingsbury 1998; Baldus 1997; Barkin/Cronin 1994): As long
as there is no globally institutionalised state of the United
Nations, each individual state must represent its own in-
stitutional guarantee. To be precise, this conclusion is also
true with respect to basic rights (Kingsbury 1998; Howse/
Nikolaidis 2008) as well as human rights (Roth 2008 137ff,
160f; Petersmann 2008 31, 56ff; Stemplowski 2006; Reis-
man, however, still argued in 1990 that human rights would
diminish sovereignty).

In 1993 Neil MacCormick still considered that the idea of
sovereignty as the only basis of state, peace, certainty and law
was nothing but metaphysical fundamentalism (MacCormick
1993, 14ff). But new approaches, such as those by Saskia Sas-
sen (Sassen 2008) and Dominik Zaum (Zaum 2007, 226ff,
245), recognise that the tide of events related to terrorism, such
as the events of 2001 in the United States, have been used to
reinstate sovereignty as a tool of state building and in particular
to enforce the executive powers. The consolidation of sover-
eignty also seems to be of some use for so-called Third World
countries, as shown by Salazar and Stough (Salazar/Stough
2006, 289, 294f, 302f). Furthermore, in a brief essay about
the relationship of Germany to the European Union, Dieter
Wyduckel showed that, combined with the principle of subsid-
iarity, the understanding of national sovereignty in the sense
of Bodin might be helpful (Wyduckel 2002, 541, 547, 557).
In the same context, Aleksandra Lewicki recently developed
a differentiated functional scheme of graduated sovereignties
(Lewicki 2006, 79tff, 96ff).

A Historiographical Misunderstanding of Centralised
Power

However, there is a highly relevant historiographical (not
just a historical) problem behind the never-ending discussion

on the concept of sovereignty, which no one has recognised
better and analysed clearer than Alois Riklin, one of the few
specialists on this issue (Riklin 2006, 188ff, 221ff, 403ff).
Historiographically, the Bodinian concept of one strong
power in one man'‘s hand was just a simple theoretical ele-
ment without practical relevance. Its devolvement into the
specific constitution of the Holy Roman Empire of the 17th
century, as done by Samuel Pufendorf in 1667 and other au-
thors for example, generated a dramatic misunderstanding of
the political reality. The constitution as well as the political
functionality of the empire were still based on the Aristo-
telian type of conception, called Mischverfassung in German
(mixed constitution). The Mischverfassung would be a more
appropriate description of the real functionality of Realpoli-
tik, demonstrating how several specific actors influence and
steer the political, social and economic system of any reign
or state, whilst the oversimplified scheme of sovereignty only
centralises all powers as a fiction in order to place it in just
one man'‘s hands. (As we all know, even dictatorships do not
function in this way.) However, it identifies the centre within
a political system as its legal authority.

This is therefore to say that if one conceptualises sover-
eignty wrongly as an absolute power in just one man’s hands,
as it is often still understood in today, this would of course be
an oversimplification that does not correspond to the consti-
tutional reality. Some current models of coexisting forms of
sovereignty, which are more differentiated, as the example by
Aleksandra Lewicki shows, are therefore not so far from the
historical practice of the 17th or 18th century, which operated
quite well.

The main problem of how to transfer the political idea of
a sovereign guarantee of individual rights in relation to the in-
ternational or common order of law into legal regulations, in
particular at the level of the national states, remains. And in the
end it is a problem of the authority of law (Brus 2002; Barkin/
Cronin 1994). We therefore cannot skip or ignore the sover-
eign states as the real actors in the international order of law,
especially as long as there is no sovereignty in the organisation
of the United Nations (Saroshi, 2005; in particular, Goodman/
Jinks 2003, have shown how to develop the sovereignty concept
as an actualised theory).

As our ancestors had to transform the medieval theoretical
triad of divine, natural and territorial law into a new concrete
political order, they tried to do it by using the new notion of
sovereignty as the parenthesis of all power. Today we face a com-
parable situation, when we ought to explain the functionality
of the diverse powers in political practice as the functionality
of supranational entities such as the United Nations and its
charter in the era of conflict with the vital national interests
of the territorial states. In this case, we should also try to find
away by still using the construction of sovereignty as a signifier
rather than as a legal norm or a real institution of law. (Senn
2007, 171ft., 229ff., 235ff.). The reconstruction of a common
misunderstanding of “souvereignt”, and the critique of its often
more spontaneous than informed use, prove that it is not the
concept in general but its specific use that has to be discussed
and elaborated.

11
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